THE TRANS-PACIFIC PARTNERSHIP AGREEMENT (TPPA)
–
TRADING AWAY NEW ZEALAND’S INDEPENDENCE

© Mat Brady, “TPPA = TRAP”

AMSTERDAM & PARTNERS LLP

MOMENT OF TRUTH, 15 SEPTEMBER 2014

As this paper goes to press, New Zealand is a handful of days away from perhaps the most
significant election in the country’s history. One key issue for consideration is the status of the
Trans-Pacific Partnership Agreement (TPPA), a comprehensive free trade agreement involving a
dozen countries including New Zealand, still in the negotiation phase. The TPPA would give the
world’s most aggressive economy – the United States (U.S.) – access to New Zealand’s markets
and to the mechanism of investor/state arbitration against New Zealand, while stripping the New
Zealand Parliament of its authority over much of the country’s trade and business.
This paper addresses five systemic aspects of the TPPA: (1) the asymmetry of the trade
relationship between New Zealand and the U.S.; (2) the secrecy and lack of transparency that
permits unequal bargaining positions between producers and consumers throughout the free trade
area; (3) the capture of the entire trading relationship by U.S. special interest groups which
instrumentalise the office of the United States Trade Representative (USTR) to sanction and
coerce countries into adopting U.S. corporate interests; (4) the tendency by the U.S. to legislate
extra-territorially for other sovereign countries; and (5) the disparity between the trade
negotiation process and New Zealand’s ability to maintain its rule-of-law standard.
1. ASYMMETRY IN TRADE RELATIONSHIPS
In the world of trade relations, entry into the U.S. market is considered the ultimate prize for
critical sectors such as the New Zealand dairy industry. In the interest of attaining that prize,
New Zealand’s political parties have historically adopted a bipartisan approach in negotiating
free trade agreements. As the TPPA talks approach conclusion, however, there is growing
tension within the country’s distinctive cultural, economic and business sectors as they struggle
to reconcile their differences to meet an increasingly demanding U.S. trade agenda.
With an economy of miniscule proportions relative to that of the U.S., New Zealand’s clout in
the TPPA negotiations is practically non-existent. Unfortunately, the lack of trade leverage
combined with increasing accommodation to U.S. unilateralism has buckled New Zealand’s
formerly proud and independent foreign policy. This has resulted in trade-offs in more sensitive
areas, including acquiescence and coordination with some of the most disturbing aspects of the
U.S. global war on terror. Arguably, New Zealand’s movement to amend its surveillance
legislation can be explained as part of a wider pattern of appeasement in non-trade areas so as to
curry favour at the TPPA negotiation table, where New Zealand perceives itself short of
bargaining chips.
2. LACK OF TRANSPARENCY
Every citizen in any democracy should be deeply concerned when its government accedes to a
multilateral trade negotiation process shrouded in secrecy. Such a conscious lack of transparency
is utterly inconsistent with a democratic government’s responsibility to consult with civil society
and business over sectoral reforms that, in this instance, affect the balance of trade for virtually
every person and business entity that participates in the New Zealand economy. Just as troubling

is the fact that the negotiations themselves are kept to a small group led by the Ministry of
Foreign Affairs and Trade that has consistently given primacy to commercial interests over the
public interest, social values and human wellbeing. Such circumstances should disturb the vast
majority of New Zealanders who remain in the dark, but it is particularly relevant to persons
most directly affected, such as the elderly and disadvantaged groups. The government claims that
trade negotiations are always kept secret, but this is not true of all World Trade Organisation
talks, the Multilateral Agreement on Investment, the Anti-Counterfeiting Trade Agreement
(ACTA) and even the Free Trade Agreement of the Americas. New Zealand Trade Minister Tim
Groser has rejected calls for greater transparency, apparently because doing so would allow the
public to have input on the negotiations.
“You have to understand this that if you put out texts into the public with different and
conflicting negotiating positions, lobbies who are opposed to change will seize on that
text, will try to stop the negotiators showing any compromise.”
- Tim Groser1
The umbrella of secrecy that covers the TPPA talks does nothing to strengthen New Zealand’s
negotiating position, but rather contributes to the asymmetry of power by enabling Wellington to
discount the interests of its citizens.
3. STATE CAPTURE
The dynamic of asymmetry is reflected most starkly in the capture of the entire process by U.S.
special interests. Those special interests have developed an entire framework of American
legislation to discipline, intimidate and even interfere with the behaviour of sovereign nations in
sectors central to the U.S. economy, such as intellectual property. The U.S. – driven in large
measure by members of the Motion Picture Association of America (MPAA) – is the world’s
chief exporter of copyrighted content.
Section 301 of the U.S. Trade Act of 1974 authorises the U.S. to implement a wide range of
sanctions against any country it deems non-compliant with U.S. interests or treaty rights.
Numerous cables in the WikiLeaks archives reflect these 301 reports, and demonstrate the
enormous weight the U.S. Government places on monitoring and policing intellectual property
rights.
On this point, it is important to separate trade concerns from American or Western values.
Russian President Vladimir Putin is an ardent booster of the MPAA, having instituted a series of
MPAA-suggested amendments to Russian intellectual property law. He has since used those
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changes to tighten his stranglehold on the Internet and to crush dissent inside Russia, all in the
name of protecting copyrighted materials and other intellectual property rights.
One of the most nefarious aspects of the TPPA is the Investor-State Dispute Settlement (ISDS)
provision that would give foreign companies the right to sue New Zealand should the
government introduce regulation that reduces the value of those companies’ investments. These
corporate tribunals often supersede the rights awarded to citizens in their domestic laws and
gives preference to investor rights over those of the public. A similar provision in another
investment treaty was used to try to prevent the Australian Government from introducing
legislation deemed in the best interests of its citizens due to potential impacts on the profits of a
foreign company. Australia had decided, on public health grounds, to introduce plain packaging
in order to reduce the health costs associated with smoking and to improve the health of
Australians. In September 2012, the tobacco company Philip Morris brought and lost a case
against the government against this new health initiative in its highest court, but nonetheless
continued undaunted to sue Australia through ISDS.
By enacting the TPPA, New Zealand would not only risk such extraordinary litigation brought
by multinational corporations against its government, but it would also risk a “chilling effect” on
proactive government action for fear of big business retaliation.
4. EXTRATERRITORIAL LEGISLATION
Before the TPPA can go into operation, the U.S. President must certify to Congress that the other
countries’ laws and rules have implemented the agreement. This is known as “certification” and
this process in the implementation of free trade agreements represents a full cycle in the U.S.
state capture process. In other words, American special interests promote and, indeed, often
draft legislation for other countries as part of the trade agreement implementation process. The
U.S. special interests monitor the trade negotiations by way of Congressional oversight and a
revolving door between the special interest lobbies and the office of the USTR. For example, the
chief American intellectual property negotiator for the TPPA, Stan McCoy, this year started
working for the MPAA.
By delaying the certification process, the U.S. Government is able to imbed its own
interpretation of the agreement into other countries’ laws, thereby capturing the states with which
it has “free” trade agreements. In effect, American special interests get a second bite at the
negotiation process.
By way of example, the website http://tppnocertification.org/ has uncovered that in the case of
the U.S.-Peru Trade Promotion Agreement, the certification process resulted in U.S. lawyers
drafting Peru’s domestic legislation. The ability of the U.S. to impose this kind of a certification
process results in concrete erosion of the sovereignty of any country that might accede to such a
process.

U.S. special interests have learned that they can bring other countries into legislative alignment
with the U.S. through trade negotiations, particularly in the area of intellectual property
enforcement, notwithstanding the actual interests of their trading partners. In fact, the
certification process allows special interests to improve abroad the rights they enjoy under U.S.
law without going through the painful American legislative process. This capture of foreign
legislative control by U.S. actors is another consequence of the TPPA that is not being disclosed
to the New Zealand public.
5. SACRIFICING RULE OF LAW
Law is, among other things, attitudinal; it cannot be created in a vacuum and it cannot easily be
imposed externally. Many countries have emerged from colonisation hobbled by the experience
of operating under norms to which the society does not genuinely ascribe. Amazingly, even in
the 21st century, America is engaged in a new form of colonisation whereby U.S. business
interests – including intellectual property rights, which impact our very access to knowledge –
are being imposed across continents and cultures.
This tendency to impose one country’s values on another has been accelerated by the global war
on terror, as well as by the war on Internet freedom. These issues have direct impact in New
Zealand, as typified by the attack against Megaupload and its executives. The submissions of the
New Zealand Law Society to the United Nations with respect to the country’s surveillance
legislation make clear that the export of American legal norms and practices is having a direct
impact on New Zealand’s parliamentary democracy. Given recent revelations involving mass
surveillance of New Zealand citizens, courtesy of reporting by Glenn Greenwald, it seems
apparent that the erosion of rule of law that is occurring in the U.S. is also happening in New
Zealand.
6. CONCLUSION
The negotiating mindset of the government in terms of finding chips to exchange with the U.S. to
broaden market access for favoured sectors, such as dairy, has led to a rearrangement of New
Zealand’s priorities. It is difficult to understand the reasons for which a country that holds
environmental and labour standards so dear would sign up to a series of agreements that places
those very aspects in jeopardy. Free trade is a misnomer. There is nothing free about it. Each day
New Zealanders are giving up rights, freedoms and independence so that the government can
reach closer to an American orbit in the name of free trade. Multilateral agreements such as Five
Eyes attack the fundamental values of privacy and human rights more broadly, which are
enshrined in the most basic legislation of this country.
When fundamental human rights are up for grabs in a political free-for-all, captured by special
interests and negotiated behind locked doors in secrecy, all of us should worry.

